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418 ESSEX COUNTY NAT. BANK v. BANK OE MONTREAL. 

United States Circuit Court, Northern District of Illinois. 
ESSEX COUNTY NATIONAL BANK v. BANK OF MONTREAL. 

It is the duty of a bank to whom a check is sent for collection to present it and 
demand payment within the time prescribed by law, and if not paid notify the 
proper parties of its dishonor. 

A bank upon whom a check is drawn is liable, before acceptance, only to the 
drawer ; it cannot be made liable to the holder except by its own consent. 

If a bank to whom a check is sent for collection, instead of demanding immedi- 
ate payment, accepts a certification of it, that will create such a new relation be- 
tween the parties as to discharge the drawer, and will render the bank accepting 
the certification in lieu of payment, liable for any loss arising to the holder from 
the failure of the bank upon which the check was drawn. 

The party to whom the check is endorsed for collection, is the proper plaintiff, 
and an amendment, under the practice in Illinois, is allowable at the trial, sub- 
stituting such party as plaintiff. 

This was an action to recover from defendant the amount of a 
check sent to it for collection. The facts sufficiently appear in the 
opinion. 

Hitchcock <f Dupee, for the plaintiff. 

Dexter $■ Smith, for the defendant. 

Hopkins, J. — P. Becker & Co., of Chicago, on the 3d day of 
August 1875, sent their check on the State Street Savings Bank 
to T. B. Peddie & Co., of New York, for $856.37. It was en- 
dorsed by the payees to the plaintiffs and by the plaintiffs was 
endorsed to the German- American Bank, New York, for collection, 
and by that bank in the usual course of business was endorsed to 
the Bank of Montreal, of Chicago, the defendant, for collection. 
It belonged to the plaintiff in this case, but the plaintiff having no 
correspondent or agent in Chicago, it employed the German- 
American Bank to collect it, and that bank employed the defend- 
ant, according to usage among banks located at different points. 
The Bank of Montreal received the check about 11 o'clock on the 
morning of the 9th of August^ and soon thereafter sent it by its 
messenger to the State Street Savings Bank for payment. The 
messenger presented it at the counter to the teller, who informed 
him that the cashier was not then in, and that he could not pay it 
in his absence. The messenger took the check away, and later in 
the day called again with it and presented it to the same party 
again, and he made the same reply, that the cashier was out, and 



ESSEX COUNTY NAT. BANK v. BANK OV MONTREAL. 419 

he could not pay it until he came in. The messenger then asked 
the teller to certify it, which he did in the usual mode of certify- 
ing checks by that institution, and thereupon the messenger took 
the check away with him. The teller, when he certified the check, 
charged the amount of it up to the drawer's account, which then 
exceeded the amount of the check, and credited certificate account 
with amount of the same. The defendant also sent the check for 
payment on the next day at about 11 o'clock, and it was not paid 
because the bank had not the funds to pay it. The bank kept its 
doors open during all of the 10th of August, but had not the funds 
to pay the check, and failed to open after that day. The testimony 
is not very clear as to whether the bank had currency enough on 
the 9th to pay the check, if payment had been insisted upon, but 
as this point is not material in the view I have taken of the law 
of this case, I shall not stop to settle it ; when it was presented 
after certification it was not paid because the bank was insolvent. 

The defendants had the check to collect. It was transmitted 
to them for that purpose, and their duty as collecting agents was 
to present and demand payment within the time prescribed by law, 
and, if not paid, notify the proper parties of its dishonor. If that 
had been done, the rights and remedies of all parties liable upon 
it, when it came into their hands, would have remained intact. If 
loss occurs by the acts or omissions of the party thus assuming the 
duty of collection, it should fall upon the delinquent agent, not 
upon the absent overseer. 

The State Street Savings Bank was not liable to the holder of 
the check without acceptance. It was liable before acceptance 
only to the drawer: Ghapman v. White, 6 N. Y. 412. It could 
not be made liable to the holder of the check except by its own 
consent. It had the funds of the drawers, and according to the 
usual course of dealing with its customers, was under obligation to 
pay on demand all checks drawn upon it by them, but a refusal to 
do so would not give the holder of the check the right to sue the 
bank. The drawer in such case would be liable, and he could 
sue the bank immediately, without redeeming the check, and the 
bank would be liable for damages for its refusal to perform its 
undertaking with him as depositor: Merchants? Bank v. State 
Bank, 10 Wall. 604, 605; Bank of Republic v. Millard, Id. 152. 

This being the law, the duty of the defendant upon receipt of 
the check for collection was plain. It was to present it for pay- 
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ment, and only- for payment. This it did at first, and if it had 
stopped then there would have been no liability upon it. But 
it did not ; it went farther ; it asked for and received the certifica- 
tion of the bank upon the check. By this act a new relation was 
created between the parties. The amount the check called for was 
withdrawn from the drawer's account and control, and thereafter 
they had no right of action for it against the bank. The technical 
operation of the transaction was a transfer to the holder of the 
check of the drawer's funds and right of action against the bank. 
It superseded the previous rights and obligations of the parties, 
particularly of the drawers. 

Before that, the drawers could have stopped payment of the 
check or withdrawn the funds by other checks. After the certifi- 
cation they had no control over the funds or action of the bank 
in reference to it, nor any right to sue the bank for it. Nor did 
the bank owe them any duty in relation to it. It no longer pos- 
sessed the character of a check. If the drawers had taken it up 
before its certification it would have been useless, but after that 
they could only get the money by surrendering it. It resembles, 
after certification, more the certificate of deposit than a check. Now, 
what was the effect upon the legal rights and liability of the drawers ? 
Did it not discharge them from all further liability upon the check, 
and if such should be found to be the consequence, does it not 
follow that the defendants are liable to the owners for the amount ? 
If they have by their acts, released the responsible drawers where- 
by the instrument is made worthless, why shall they not make good 
the loss ? 

In Smith v. Millard, 43 N. Y. 176, it is said that presenting a 
check for payment and accepting a certificate as good is equivalent 
to payment. In Morse on Banking, p. 282, it is laid down that, 
if the holder chooses to accept the bank's certification, no matter 
to suit whose convenience, there can "be but one result. The 
promise of the bank on the drawer's account, accepted as satisfac- 
tory by the creditor, discharges the debtor, and by the same action 
deprives him of all further concern in the premises. The bank 
no longer owes him any duty which he can enforce, or for the 
breach of which he can sue. If this is the result of the act of the 
defendant in accepting the certification of the check, it would seem 
too clear for discussion that the defendant had incurred a liability 
to pay the amount of it to its principal. The drawers being re- 
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leased by the certification, and the bank being unable to pay, it 
follows irresistibly that the plaintiff is entitled to recover of the 
party releasing the drawers, whereby the amount of the check is 
lost to them. 

It was claimed on the part of the defendant on the trial that the 
plaintiff must show some damages by the act. If the act released 
a responsible party that would be damage enough. But the law 
presumes damages from the negligence or unauthorized act of a 
collecting agent of commercial paper whereby any party to it is 
released or not charged : Commercial Bank of Albany v. Hughes, 
17 Wend. 94. And if this presumption is not conclusive, but 
liable to be overthrown by proof to the contrary, it is the duty of 
the party at fault to show clearly that no damages did result to the 
holder of the paper from their negligence, which in this case the 
defendant did not do. It did not clearly show that the check 
would not have been paid on the 9th of August if payment had 
been insisted upon. I think the only safe and maintainable doc- 
trine in this case is that the defendant assumed the risk of pay- 
ment by the bank when it accepted the certification, and if the 
bank did not pay then they must. In laying down this rule I 
assume that the certificate operated as a release or payment as 
to the drawers, and that they were no longer liable upon the 
paper. This release I regard as the pivotal point in this case, and 
upon that point I am not forced to rely upon my own judgment. 
I find the precise question has been decided by the Court of Ap- 
peals of New York in the case of The First National Bank of 
Jersey City v. Ifach, 52 N. Y. 350. That was an action on a 
check drawn by defendant on the 21st of November 1871, on the 
Ocean National Bank, payable December 12th 1871. The bank, 
the plaintiff in that case, discounted it for the payee, and at eleven 
o'clock A. M., on the 12th day of December, they presented it to 
the Ocean Bank, and got it certified as good. The drawer then 
had an account there sufficient to pay it, which was on the certifi- 
cation charged up to him on the Ocean Bank books. Within an 
hour after that the Ocean Bank suspended. The check was again 
presented on that day for payment, and was duly protested for 
non-payment. The bank then sued the drawer to recover the 
amount of it. The court upon that state of facts held that the 
plaintiff could not recover ; that the certification operated as a 
payment as between the holder and drawer. 
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In the opinion it is said that " the law will not permit a check, 
when due, to be then presented and the money left with the bank 
for the accommodation of the holder without discharging the 
drawer." That if the holder chooses to have it certified instead 
of paid, he will do so at the peril of discharging the drawer. 

But they say that " this would not discharge the drawer of a 
check who himself procured it to be certified and then put it in 
circulation ; that the reason of the rule would not apply to him," 
and conclude the opinion by saying " that upon principle it must 
be held that the bank holds the money after certification by request 
of the holder, not at the risk of the drawer, but of the holder of 
the check." 

This is the only direct authority I have found upon this question, 
from which I judge that the practice of holders of checks getting 
them certified is not very usual, for if it were, other cases would have 
found their way into the books and come under judicial considera- 
tion. 

The defendant on the trial cited Biclcford v. First National Bank 
of Chicago, 42 111. 23, and Bounds v. Smith et al, Id. 245. From 
an examination of those cases, I do not see that they conflict with 
the case of Bank v. Leach, 52 N. Y., supra. In those cases the 
checks were certified at the request of the drawer before delivery. 
This expressly appears in the last case, and the judge in his opinion 
in that says, " the case in all its important features is the same as 
Bickford v. Bank," so that I must assume that the checks in both 
these cases were certified by request of the drawer, which presents 
an entirely different question from this, and leaves the point involved 
here unconsidered in those cases. 

In Brown v. Lecker et al., 43 111. 497, cited by the defendant's 
counsel, the check was also certified by the request of drawer before 
it was passed by him, so that the reasoning of the court in that 
case was not predicated upon the same facts as appear here. But, 
as I understand those cases, that court holds that a check operates 
to transfer the amount named in it to the payee, and authorizes 
him to sue for and receive it from the bank. If such is the doctrine 
of that court, I am not at liberty to follow it, for the Supreme 
Court of the United States, in The Bank of the Republic v. Millard, 
10 Wallace 152, has decided differently. And as the question 
involved is one relating to commercial securities, and belongs to 
the domains of general jurisprudence, this court is not bound by 
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the decision of the state courts where the matters arise : Township 
of Pine Grove v. Talcott, 19 Wallace 666. But, waiving this 
view and difference between the courts on this point, I do not 
think that the decision of the learned court of Illinois above re- 
ferred to, when carefully examined, will be found to touch the 
point involved here. It wa? not before that court in either of those 
cases, and although the general language used might seem to be in 
conflict with the conclusions I have reached in this case, still when 
read and considered as used in reference to the fact and question 
before that court, no conflict or discrepancy of opinion will be 
found to exist. Those cases are clearly distinguishable on the 
facts from this case, and are, therefore, not authority upon the 
point involved here. I am therefore of the opinion that the 
defendant is liable for the amount of the check, with interest from 
the certification, as by its certification the drawer was discharged. 
A question was suggested as to the right of this plaintiff to sue 
the defendant, as it was not its agent, alluding to the recent de- 
cision of the Supreme Court of the United States in Hoover, 
Assignee, £c, v. Wise et al, vol. 8 Chicago Legal News, page 193, 
but it was stated, and not disputed, that the plaintiff's attorneys 
had authority to sue in the name of the German- American Bank, 
as well as in the name of the present plaintiff, the real owner, and 
it was claimed that an amendment under the laws of the state was 
allowable, in the discretion of the court, by inserting the name 
of the German-American Bank as plaintiff in lieu of the present 
plaintiff. And as a decision making the change necessary has 
been announced since the commencement of the suit, and as no in- 
jury can result, as it appears to the court, to the defendant thereby, 
I direct and allow an amendment in that respect by striking out 
of the process and pleadings the name of the present plaintiff and 
inserting in lieu thereof the name of the German-American Bank, 
and, as so amend( d that judgment be entered for plaintiff and 
against defendant for $882.76, the amount of the check and inte- 
rest, with costs of this suit to be taxed. 



